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MENTAL HEALTH
ADVANCE DIRECTIVES




l. INTRODUCTION

On January 29, 2005, Act 194 became effective. This new law promotes the creation of a Mental Health
Advance Directive -- a tool for mental health consumers that focuses on wellness and recovery
planning. Essentially it allows planning ahead for mental health services and supports needed in a
crisis before an actual crisis.

The passage of this legislation is largely the result of collaboration between advocacy organizations,
county governments, professional associations and the state government. Pennsylvania is pleased to
join the national trend of promoting the use of this tool as a mental health policy.

An Advance Directive can include a Power of Attorney where an individual authorizes
a designated mental health care agent to make treatment decisions on his/her behalf in the
event of a mental health crisis.

If you have additional questions, contact any one of the following organizations:

* Pennsylvania Mental Health Consumers’ Association
1-800-88PMHCA
pmhca@pmhca.org

* Pennsylvania Protection & Advocacy / Disabilities Law Project
1-800-692-7443
717-236-8110
1-877-375-7139 (TDD/TTY)

 Mental Health Association in Pennsylvania
1-866-578-3659
717-346-0549
info@mhapa.org



|. FREQUENTLY ASKED QUESTIONS ABOUT

MENTAL HEALTH ADVANCE DIRECTIVES

What is a Mental Health Advance Directive?

A Mental Health Advance Directive is a document
that alows a person to make preferences regarding
mental health treatment known in the event that the
person is incapacitated by his’her mental illness. In
effect, the person is giving or withholding consent
to treatment in advance of when treatment is need-
ed. This allows a person to make more informed
decisions and to communicate his/her wishes more
clearly. A new law was passed in Pennsylvania,
effective January 28, 2005, that makes it possible
for a person to make and enforce a Mental Health
Care Advance Directive. Pennsylvanialaw alows
for three types of Advance Directive: a Declaration,
a Power of Attorney, or a combination of both.

What is a Declaration?

A Declaration, like the directive that forms the
basis for aliving will, contains instructions to
health care providers about the details of treatment
in the event that an individual becomes incompe-
tent or unable to communicate his/her wishes.
They usually deal with specific situations and do
not alow much flexibility for changes that come up
after the document is written, such as a new type of
medical crisis, new kinds of medication, or differ-
ent treatment options.

What is a Mental Health Power of Attorney?

A directive that is a Mental Health Power of
Attorney allows a person to designate someone
else, called an agent, to make treatment decisions
on hig/her behalf in the event of a mental health
crisis. The advantage of this type of directiveis
that it provides flexibility to deal with the situation
as it occurs rather than attempting to anticipate
every possible scenario. When using this type of
directive it is very important to choose someone the
person trusts as an agent. An attending doctor,
his/her employee, an owner, operator, or an
employee of aresidential facility where the person
IS receiving care may not serve as an agent.

What is a Combined Mental Health Declaration and
Power of Attorney?

Pennsylvania's statute also alows a person to make a
combined Mental Hedlth Declaration and Power of
Attorney. ThisAdvance Directive option alows a

person to make definite decisions about some things,
but also alows the person to give certain powersto an
agent. The person designates the decisions that he/she
wants the agent to be able to make, and can limit the
agent’s power aslittle or as much asthe person is
comfortable with. This makes an Advance Directive
more flexible in dedling with future Situations, such as
new trestment options, that the person would have no
way of knowing about now.

What makes a Mental Health Care Advance Directive valid?
There is no specific form that must be used, but the
document must meet the following requirements:

1. The person making the Advance Directive
must be at least 18 years of age or an emanci-
pated minor;

2. The person must not have been deemed inca-
pacitated, such as by a guardianship proceed-
ing or an involuntary commitment;

3. The document must be signed, witnessed and
dated. Witnesses must be at least 18 years
old. If the person cannot physically sign the
document themselves, another person may
sign on behalf of the person, but the person
signing may not also be awitness;

4. Neither a provider nor an employee of the
provider may serve as an agent unless they
are also ablood relative;

5. And, the document must express preferences
regarding the initiation, continuation, or
refusal of mental health treatment. Other
instructions may include, but are not limited
to, designating an agent, nominating a
guardian, temporary custody of children or
pets, family notification, or dietary or reli-
gious preferences.

The Advance Directive is valid for two years
from the date of execution unless one of the
following happens first:
a. The person revokes the entire Advance
Directive, or
b. The person makes a new Advance Directive.
If the person does not have capacity to make mentd
hedlth care decisons at the time the Advance Directive
will expire, the Advance Directive remainsin force

until the person regains capacity.



What is Capacity?

In this context, capacity is the basic ability to
understand a diagnosis and to understand the sig-
nificant risks, benefits, and alternative treatments
of mental health care. It also includes the ability
to understand the consequences of not receiving
treatment.

Does the person have to provide proof of capacity?
No. Unless the person was adjudicated incapaci-
tated, had a guardian or was under an involuntary
commitment at the time of the writing, the person
is presumed to have had capacity when the
Advance Directive was created.

Who will determine capacity to make mental health
care decisions?

Incapacity will be determined by examination by a
psychiatrist and one of the following: another psy-
chiatrist, psychologist, family physician, attending
physician, or menta health treatment professional.
Whenever possible, one of the decision makers will
be one of the person’s actua treating professionals.

What if a court appoints a guardian after an agent has
been appointed to make mental health care decisions?
The person may nominate a guardian of his’her per-
son in the Advance Directive. The court will appoint
aguardian in accordance with the person’s most
recent nomination except for good cause or disquali-
fication. Ideally, the agent and the person nominated
to be guardian would be the same person. However,
the person may want one person to make mental
hedlth care decisions and someone else to make
other decisions. Or, the person may not wish to
nominate a guardian in the Advance Directive. If the
court-gppointed guardian and the agent turn out to be
different people, the court will give preference to
alowing the mental health care agent to continue
making mental health care decisions as provided in
the Advance Directive, unless specified otherwise in
the directive. If, after thorough examination, the
court decides to grant the powers given to the agent
to the guardian, the guardian would still be bound by
the same obligations that the agent would have been.

Can a person amend their Mental Health Care Advance
Directive?

Yes. A person may make changesto a Mental Hedlth
Care Advance Directive in writing at any time, as
long as he/she has capacity to make menta hedlth

care decisions. Changes must be executed and wit-
nessed in the same way as the original document.

If aperson is currently under an involuntary commit-
ment and wishes to make changes, the person must
have an evaluation for capacity to make mental
hedlth care decisions. The determination of capacity
must be made by examination by a psychiatrist and
one of the following: another psychiatrist, psycholo-
gist, family physician, attending physician, or mental
hedlth treatment professiona. Whenever possible,
one of the decision makers will be one of the per-
son's actua treating professionas. If the personis
found to have capacity, the person may make
changes that are executed and witnessed in the same
way the origina document was

Can a person cancel his/her Mental Health Advance
Directive?

Yes. A person may revoke (or cancel) one or more
instructions or the whole directive at any time, as
long as he/she has capacity to make mental health
care decisions. The revocation may be made either
oraly or in writing. It is effective as soon as the
provider is notified. An Advance Directive will
automatically terminate after two years from the
date of execution unless the person does not have
capacity to make mental health care decisions at
the time it would expire. If the person does not
have capacity to make mental health care decisions
at the time it would expire, it will stay in force
until he/she regains capacity.

If aperson is currently under an involuntary com-
mitment and wishes to revoke the Advance
Directive, the person must have an evaluation for
capacity to make mental health care decisions.

The determination of capacity must be made by
examination by a psychiatrist and one of the fol-
lowing: another psychiatrist, psychologist, family
physician, attending physician, or mental health
treatment professional. Whenever possible, one of
the decision makers will be one of the person’s
actual treating professionals. If the person is found
to have capacity, the person may revoke all or
some of the provisions of the Advance Directive.

What are my responsibilities as a provider?
1. Inquire whether or not a person has a
Mental Health Care Advance Directive.
2. Inform people who are being discharged
from treatment about Mental Health Care
Advance Directives as part of discharge
planning.



3. Upon noatification of the existence of an
Advance Directive, you must place a copy
in the person’s mental health care record.

4. You must make any revocation or
amendments part of the person’s mental
health care record.

5. You must comply with the instructions
unless the instructions are contrary to
accepted clinical practice and medical
standards or because medical treatment
isunavailable, or if the policies of the
provider preclude compliance.

6. You may not choose whether to accept
someone as a patient based solely on the
existence or absence of an Advance
Directive.

7. If you are the mental health care
provider that makes a determination
regarding capacity to mental health care
decisions, you must make that determi-
nation part of the person’s mental
health record.

What if | can’t comply with the instructions in the
Mental Health Care Advance Directive?

As soon as the possibility of non-compliance
becomes apparent, you must inform the person,
agent, guardian, and/or any other legal representa
tive. 1t may be possible to discuss and resolve the
issue with the person or agent. If complianceis
still not possible, you must make every reasonable
effort to transfer the person to another mental
health care provider who will comply with the
instructions. While the transfer is pending, you
must treat the patient in away consistent with
his/her Advance Directive. If al effortsto transfer
fail, you may discharge the patient.

Remember, even if consent is given in advance to
a particular medication or treatment, you do not
have to prescribe that treatment or drug unless it

is appropriate treatment at the time of the person’s
illness. Consent only means that consent is given
to treatment if it is a suitable choice at that time
within the standards of medical care. You will also
have to consider if a particular treatment option is
covered by the person’sinsurance. If, for example,
the HMO does not cover a certain drug on its

formulary, you may prescribe a drug that is similar,
but is on the HMO formulary unless the person has
specifically withheld consent to that drug.

What if compliance with the instructions could cause
irreparable harm or death?

You may file a petition with the court to seek a
determination on whether following the instructions
may cause irreparable harm or death. The court
may invalidate some or al of the provisions of the
Mental Health Advance Directive and issue an
appropriate order within 72 hours from the filing of
the petition. Even if the court invalidates some of
the provisions of the directive, the remaining provi-
sionswill remain in effect.

What if there is a conflict with instructions in another
Power of Attorney or Declaration?

If there is a conflict, the provisions of the document
latest in date of execution must be followed.

How does a Mental Health Advance Directive affect
commitment under the Mental health Procedures Act?
The voluntary and involuntary commitment provi-
sions of the Mental Health Procedures Act are not
affected by having a Mental Health Care Advance
Directive. What is affected is the provision of
treatment after a person is committed.

What information can | disclose to a mental health care
agent?

Unless specified otherwise in the Advance
Directive, a mental health care agent has the same
rights and limitations as the person to request,
examine, copy, and consent or refuse to consent to
the disclosure of mental health care information.

Forms are located on the following pages within
the Guide:

Combined Declaration

and Power of Attorney ...................... p. 27
Declaration..........ccceeiiiiiiiiininnnnnnne. p. 35
Power of Attorney .............cecevvvveeeeeee. p. 41
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